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ABSTRACT 

 

Generally speaking, laws and regulations are more than just rules and 

principles printed on papers. Every law is made for a specific purpose or a set of 

purposes determined by the legislator (It would be preferable to use legislature rather 

than legislator; in English, legislature is frequently used instead of legislator). 

Indisputably, this holds true for all the laws, regulations, and legislations likewise, but 

this research has opted to take the commercial laws in Iraq as the most striking 

example of that. Tracing back to the time of the enactment of the 1984 law of 

commerce no. (30) and the other collateral laws that had been subjected to a specific 

legislative policy which was in core a state-oriented policy, we can get into the 

mainstays and pillars of those laws and dissect the legislative idea, philosophy and 

imprint of those who laid down the rules of those laws. Sticking to the legislative 

policy would reveal that the research explores the ideas, intellect and philosophy that 

override the whole law. Moreover, the research would scrutinize the nature of the 

legislative policy under the current reality of Iraqi economy. 

The research problem is to weigh and guess how far the legislative policy 

behind the Iraqi commercial laws is compatible, sufficient and suitable with the 

current reality of Iraqi economy, taking into account the new legal trends and 

advancements in the room of commercial law.  

In performing the current research paper, the researcher has conducted an 

analytical method as he opts to stick to the Iraqi legal system and just to analyze and 

explain the legal situation of Iraqi laws and regulations, going far beyond the 

formality of the relevant provisions and articles, so as to extract the features of the 

legislative policy latent behind them. 

The main findings of this research paper can be summarized in some basic 

points. First of all is the centrality and importance of the legislative policy and its role 

as an essential part of the commercial laws. Second, the legislative policy varies 

between the general law of commerce no. (30) of 1984 and other private commercial 

laws; in the former it is rater a state-oriented policy,whereas in the second it is a 

market-oriented policy. Third, the positivism, beside the centrality, is the main 

Key words Received:02/20/2024   ID No. 2109                                                      

Legislative- Policy-

Commercial laws- Iraq 

Accepted:23/11/2024 (PP 044 - 083)                                                

Published:30/11/2024 https://doi.org/10.21271/zjlp.22.sp.21 

mailto:hiwa.hussein@univsul.edu.iq
https://doi.org/10.21271/zjlp.22.sp.21


Zanco Journal of Law and Politics                              ISSN-Print:  2079-3901 
 Vol(22), No(Sp), 2024                                                  ISSN-Online: 3005-396X  

 

 2024(، السنة الخاص)، العدد(22)المجلد                                      مجلة زانكو للقانون والسياسة 456
 

driving force of the legislative policy for the General law of commerce of 1984. 

Finally, Iraqi law of commerce of 1984 is marked by shortcoming and insufficiencies, 

and some other private laws need amendments and change. Finally we have 

recommended to amend the commercial acts,the sources of commercial law, and 

some aspects of Iraqi trademark law. In addition to that ae recommended legal 

revitalization of the private sector.  

The research has focused on how to set forth the general nature of the laws at 

issue and how far they could be labeled as a well-developed or underdeveloped law. 

In addition to that, the research has explored the adaptability of those laws under the 

rapid and widescale economic and legal developments throughout the world which 

deeply influenced Iraqi legal system.  

 

 

INTRODUCTION 

Legislative policy can be thought of as an essential part of any law, so the 

legislation can by no means denuded of the its driving force that plays an important 

role in its ultimate shape. No legislation can be deeply and thoroughly understood 

away from the philosophy or the idea that had motivated the legislator to crystalize 

the law. This can be generalized to all the laws enacted by the legislature, irrespective 

of what they are, but the commercial laws in Iraq can be especially peculiar and 

uniquely important as far as the legislative policy is concerned. Although there are 

two opposing schools of law, the first is the liberal school that is pertinent to the 

natural rights and liberalism, and the second one is the positivism which is a state-

centric schools of law as it glorifies the state role in generating the laws and the rules 

of law, but the reality is that the more dominant and pervasive school was and is still 

the positivism which had played an important role in the formation of the Iraqi 

commercial legal system and particularly the 1984 law of commerce no. (30) of 1984, 

which is dissected within the current research paper. So, the axis of this research 

paper is the legislative policy, but it will not be limited to the 1984 law, rather it will 

deal with many other laws in Iraq, taking into account the fundamental changes and 

amendments made to the at the aftermath of the collapse of the previous Iraqi regime 

issued by the Coalitional Provisional Authority. 

Research Goals 

  The current research aim at manifesting the effect of the legislative policy 

,being a term calculated to embrace the thoughts, philosophy and ideas that stand 

behind the laws, specifically legislations, on the soul, application and the adaptability 

of the laws in question with the new advancements and developments. Contextually, it 

is as well an important matter for the purposes of this research to show whether the 

legislative policy has acted as a curbing factor impeding the flourishing of those laws 

and their development or as a positive factor that serves their development. 

Research Problem  

The problem that this research paper rests on is the fact that the legislative 

policy that had driven the commercial laws in Iraq, mainly the 1984 law of commerce 

is by far flawed and insufficient and goes in contrast with the new developments and 
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advancement in the room of economy and law. So, the change must not be confined to 

the rules and principles of the law, instead the whole legislative policy, the philosophy 

of the laws at issue and the legal ideas must all be changed and modified as well. 

Research Methodology 

The present research paper rests mainly on the analytical methodology, so it 

analyzes the relevant provisions of the laws concerned so that under the rules of those 

laws we can assess the essence of the legislative policy that was latent behind those 

rules specifically. 

Significance of The Research 

The significance of this research lies in the fact that it unveils the background 

and the philosophy that stand behind the laws in questions and explains the factors 

which were the driving force for the formation of the law. 

The Research Plan  

The current research had been distributed on the following chapters and 

sections: 

1- The General Framework of the Legislative Policy Regarding the  Commercial Laws 

in Iraq 

1.1 The General Concept of Legislative Policy 

1.2 The Tools of Legislative Policy 

1.3 The Objectives and Aims of Legislative Policy 

2-The Determinants of Legislative Policy and Their Blueprint in The Context of Iraqi 

Commercial Laws 

2.1 The Legal Situation in The “GENERAL” Act of Commerce  

2.2The Assessment of “PRIVATE” Commercial Laws 

2.3The Overall Assessment of The “REALITY” of The Commercial Legislative Policy 

1- THE GENERAL FRAMEWORK  OF  THE  LEGISLATIVE  POLICY 

REGARDING THE COMMERCIAL  LAWS IN IRAQ 

           In this chapter we will be confined to the rudimentary, basic points and thoughts 

necessary to give a clear portray on the notion on the legislative policy, therefor we have 

opted to divide this chapter into three subsequent sections, the first one is the devoted to 

the general concept of the legislative policy, the second one deals with the tools of the 

legislative policy, whereas the third and the last on is dedicated for the objectives and 

aims of the legislative policy. 

1.1 THE GENERAL CONCEPT OF LEGISLATIVE POLICY 

            In our perspective, considering and analyzing any legislation through the 

provisions and rules contained in it will never serve anything but a general, shallow, 

non-pierced and imperfect view or look that cannot intrude deep into the soul of that 

legislation at all. This statement will never be confined just to understanding those 

legislations; rather it will produce practical consequences on the level of their 

interpretation and unpacking their foundational trends and philosophical background. 

The best way for this superficiality to be overcome is to explore the contours and 

features of “The Legislative Policy” which propels the whole legislation and well-
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clarifies its background, far-reaching the benchmarks that had precisely guided the 

legislator in portraying the ultimate shapes of that legislation. Knowingly, this statement 

could be said to hold true as a general rule for all the legislations whatsoever.  

Setting off from the above prescription, we have to embark this process having 

the notion of the “legislative Policy” delineated sufficiently so as to know the 

functioning mechanism through which it performs. Moreover, as long as we 

academically navigate through the wide space of “commercial laws”, the starting 

point of such “policy” may be directed towards generally conceptualizing the 

“commerce” and “law of commerce” to strictly demarcate the limits of this discipline 

and explore its independence versus the other disciplines which could overlap with it, 

especially in Iraq where “civil law” shares many commonalities with commercial law, 

owing to its general applicability which extends far beyond the “civil transactions” 

per se. Inasmuch as the nutshell of “Commerce” is sought, the primary meaning the 

word „commerce‟  implies in the Oxford English Dictionary is(  Exchange between 

men of the products of nature or art; buying and selling together; trading; exchange of 

merchandise, especially as conducted on a large scale between different countries or 

districts; including the whole of the transactions; arrangements, etc., therein involved.
1
) 

This straightforward, unequivocal definition may be yielding in many legal outcomes 

which cut off the debate on the scope of “commercial law” and the essence of 

“commerce” separately or jointly with some other non-technical factors, political, 

ideological, intellectual, philosophical, religious and social in their very nature. The 

thorough examination, critical scrutiny and analysis of any legislation can be 

obtained through diagnosing those factors, or at least through the nature of the 

interaction that melts down those factors into the legislation. This speech could be 

projected on the legal policy the Iraqi legislator conducted regarding the “interest” 

for both commercial and civil debts and the rates affixed for each of them. Article 

(171) of Iraqi civil law no. (40) of 1951 sets the limits of the interest rate for the civil 

debts to be “exactly” (4%) and for the commercial debts to be “exactly” (5%). The 

mutual agreement of the parties to the principal debt contract can raise that rate up 

to the peak (7%) of the par value of the contract
2
. In addition to that, receiving the 

compound interest, at least in civil transactions, is disallowed and strictly forbidden 

under the sanction of abolishment (of the illegal interest proviso), and the same can 

be said for receiving, just in the civil transactions, a sum of interest more than the par 

value of the principal debt amount. 

                                                 

1 -Michael  Furmston, What is Commercial Law? In the book :Michael Furmston and 

Jason Chuah, Commercial and Consumer Law, Pearson Publications, London, UK, 

2010,p.1. 

2 -Article (171) of Iraqi Civil Code sets forth that (If the subject matter of the obligation 

is a sum of money, and it was clearly nominated at the time of the evolution of the 

obligation and the indebted fell late in its repayment ,he would be bound to give  to the 

creditor ,as a redress for  delay, legal interests that amount to (4%) in the civil matters 

and (5%) in commercial matters. These interests run from the date of judicial claiming 

of them ,unless the agreement  or the commercial custom determine another date for 

their effectiveness ,and all that only if the law does not provide otherwise.) 

2-The article (172) of the civil code sets out that (the parties to the contract can agree on 

another rate of interest provided that it does not exceed (7%), if they agreed on a rate 

higher than this it must be reduced to (7%) and what was paid in exceeding to that limit 

must be restored)  
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Casting an overall surveying glance over the legal attitude of the Iraqi civil 

legislator shows that he was so reluctant and irresolute how to tackle the “interest” 

matter. Ultimately, he has made up his mind by adopting the theory of “interest” but 

within a (narrow scope)
1
 as he was afraid not to exceed the Islamic jurisprudence 

attitude towards usury as something strictly forbidden by the holy Quran. The 

relevant Quran Verses are clearly outlawing the taking of usury (Those who consume 

interest cannot stand [on the Day of Resurrection] except as one stands who is being 

beaten by Satan into insanity. That is because they say, "Trade is [just] like interest." 

But Allah has permitted trade and has forbidden interest. So whoever has received an 

admonition from his Lord and desists may have what is past, and his affair rests with 

Allah. But whoever returns to [dealing in interest or usury] - those are the 

companions of the Fire; they will abide eternally therein).2  

The preliminary explanation for the legislative policy rests on some basic 

ideas, on top of them comes the teleological reasoning of the law, that is, law is a goal-

oriented creature. Legislators should not reason from their private perspectives, 

instead they must act in the name and for the benefit of the organ or the polity they 

normally represent under the title of the public good, and their choices and visions in 

policymaking, via their laws and decisions, must be integral to the will of that organ 

or polity. In another clearer wording, they must act on behalf of the polity and 

express its volition via their legislative deed in general
3
.This can be confidently said to 

be the case in the democratic systems, whereas the case in the undemocratic systems 

could be totally different and reversed , as the legislators will be, perforce, required to 

represent the will of the political leadership of the state or they may be assigned to 

represent the ideologies and credos of the ruling sovereign or political faction and the 

will of either of them, and thus they could be dictated to give in, in advance, to a prior 

idea or envision with regard to the subject matter of the legislation. And all these can 

be realized or thought of within the context of a state-supervised process of legislation 

that can thoroughly regulate a specific topic. 

The state with its pervasive presence, at least within the ambit of the current 

research paper, had played an excessively important and influential part ,and 

accordingly it will never be possible to pinpoint and locate the propelling legislative 

policy that stood and still stands behind the commercial laws in Iraq ,thus contouring 

the whole dynamism and orientation of the currently in force legislations and 

regulations governing the whole economic life. It may be controversial to claim that 

the states‟ right to impose their will on their citizens recognizes no limitations and 

restraints  as this looks sound and fit only for the highly civilized democracies, and 

for the states in transition to a preliminary democracy ,such as Iraq, the case is 

undoubtedly  different by far, as it is only the democracies which observe and stick to 

the system of check and balance which prevents the states and federal authorities 

from infringing certain basic legal rights such as the freedom of speech ,mostly 

constitutionally prescribed. Within such a political systems there would be a check-

                                                 
،اوعادن وصناعح اومذاب, 6دي/  اوظص  اوثشاي/  حػماً اإلوذصاً. د. عتد المظید اوؼمیم ،المىطص في شرغ اوقانىن الم -1

 .55,ص9009اوقاهسج، مصر, 

2 -Al-Baqara Surah,Verses (275-279) of Holly Quran. 

3 -Giovanni Sartor, A Sufficientist Approach to Reasonableness in Legal Decision-

Making and Judicial Review, in the book: Giorgio Bongiovanni et.al, Reasonableness and 

Law, Springer, London, UK, 2009, p.45. 
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and -balance mechanism, and therefore whenever such a mechanism is lacked the 

situation would be reversed and quit opposite: the state will feel free and exercise an 

unlimited power. Undoubtedly the exertion of such a power would paralyze the 

constitutional system of rights and liberties, raising high the scale for the power 

holders in the state.   

The philosophy that is latent behind the attitude of the legislator must be 

extracted  according to a conductive method that dissects the reality of the law, and 

mainly through the situation of the positive law which looks very important for the 

purpose of our research in which the close relationship between the state part and the 

operable law in the society can be clearly manifested1.This statement assumes a 

special ,even a unique importance as the prevalent theme within the [previous] Iraqi 

state was a tough centralism. Contextually, it is well perceivable from the literature of 

legal positivism that  two features are always being focused on, the first one is the 

centrality of codification ,which unveils a central role for the legislation in law 

making process, and the second  is the  subordinate, lower-ranking place,or even the 

marginalized and abominable role, of the non-legislative methods for discovering the 

law, especially the laws that were emanated from the role of the Judicial system and 

the judges and their  speculative views to “what the real law is in their perspective”2. 

The simplest analyzing for such a concrete envisioning of the law is that it lacks the 

due flexibility as the law must exist relying on a pre-fabricated set of principles that 

are adhered to by its engineer, i.e. the legislator, or in another wording the law must 

conform to some strategies and principles that have been well-built into the structure 

of the law ( in the narrowest sense; the enacted laws).The omnipresence of the state  

at the overall legislative scene or process can be accounted for by two reasons. The 

first one, affirmative, is to vigorously pinpoint the role of the state and show the 

centrality of that role, whereas the second one can be labelled as an exclusionary role 

which aims at eliminating or at least delimiting the ideas and thoughts that oppose 

the “positivism Policy”. On top of them comes the “Deliberative Reciprocity” which 

would be restricted at the state behest, by restricting the bargaining power of them 

and their ability to create mutually fair conditions or privileges pursuant to their 

individual autonomy. 

In this context the people share their commitments on the basis of some fair 

terms of social cooperation which rests on agreement on some substantive moral 

reasons justifiable on the premise of reciprocity3.This could be undoubtedly leading 

to another idea which is the individual autonomy and their capability of creating legal 

rules and regulate their relationships on the ground of individual will. 

Complimentary to this we can add that the notion of “rule of law” or “sovereignty of 

law” becomes marred by a strong flavor of “CENTRALITY”, and this may extend to 

the institutions entrusted with law enforcement in behavior and transactions among 

citizens, which is another function of the rule of law4.  

                                                 
 .5،ص6986منؼىزاخ  مسلصاوتؼىز اوقانىنیح ةىشازج اوعده ، طمهىزیح اوعساق، د. منرز اوؼاوی، مراهث اوقانىن، - 1

2 -Michael Singer, The Legacy of Positivism, Palgrave Macmillan, Hampshire, UK,2005, 

p.128.  

3 -Ibid, the same page.  

4 -Brian Z. Tamanaha, A Concise Guide to the Rule of Law, in the book: Gianluigi 

Palombella and Neil Walker (ed.), Relocating The Rule of Law, HART Publishing, 

Oxford, UK,2009, p.6. 
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Here, a framework of legal rules governs social conduct. People must generally 

behave in a fashion that does not breach rules of law. Transgressions of legal rules or 

social disruptions will provoke a reaction by legal institutions entrusted with 

enforcing legal requirements. Even at the Iraqi legal system multiple normative 

orders exist including customary norms, moral norms, religious norms of social 

etiquette, workplace norms, norms of business interaction, and so on. Sometimes the 

norms from these various orders overlap, with relative or slight differences in scope, 

origin, efficacy penetration and the sanction put for it. But the state –oriented 

centrality will vigorously imprint its blueprint over the whole system and grants a 

priority and a momentum to some norms on the account of others ,hereby, the state-

formulated rules are always ,within the central system such as the case of Iraqi state 

under which the law of commerce had been enacted and issued, being given priority 

over other individual respective and social norms, so as for the will or volition of sate 

to be well-substantiated with their central gravity. Thus, law will play both roles 

likewise, affirming the state volition and superseding or replacing the individual 

freedom and structuring the legal system based on some non-technical and rather 

ideological grounds that highly reflect the views and the insight of the ruler who at 

the backstage tailored the whole legal system. 

Flatly, any profaning or transgression of the enforced legal rules will be encountered by 

the sanctions and penalties, and it may be axiomatic even without speech or alerting 

citizens, but it is for this purpose that the article (3) of Iraq law of commerce currently 

effective provides that (Commerce is an economic activity that must stand on the basis 

of both trust and fidelity and strictly sticking to the rules of law, and anyone who acts 

otherwise will be prone to the civil and criminal liability). This article has not been 

motivated by the unavailing repetition of the general principle of liability, rather it aims 

at focusing on the mandatory nature of the rules of law of commerce (a compelling law 

or a legal rule from which no derogation is allowed through the private contrary 

agreements), which enables the corpus of mandatory rules to prevail and override the 

whole legislations and even steer it by far. In the statement of positive law, or the 

positivistic interpretation of law it is quite clear that “state” has a pioneering role in the 

lawmaking, as in the opinion of the positivists the legislator has a monopoly on the 

production of legal norms, and in the same scope, they depend on a specific theory of 

law in which the sources of law in which the law is the expression of a human will, not 

made by a higher system of values, and the validity of law,as they believe, does not 

depend on its conformity with a moral or natural order1.Such a conceptualization to law 

entails “the state centrality” on the one side and completely discarding the theory of 

natural rights, on the other. However, it is specifically important to hold that the 

“legislation” ranks first, and the second to none, in the mind of the “positivists”. 

 

1.2 THE TOOLS OF LEGISLATIVE POLICY 

                                                 

1 -Veronique Champeil Desplats ,Michel Troper , in the book :Enrico Pattaro (ed.)A 

Treatise on Legal Philosophy and General Jurisprudence,vol12( Legal Philosophy in The 

Twentieth Century: The Civil Law World),Springer, Netherlands, 2016 ,p.451. 
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When the legislator tends to formulate a specific law or “legislation” it seems 

both palatable and logical for him to be having some tools to realize the points or the 

objectives he has been determined to attain. Therefore, one can rightly wonder “what 

are the tools deployed by the legislator to gain the distant aims of the legislation”? 

This question looks as a central, essential matter in the scheme of the legislative 

policy. 

Before we can present a suitable answer for that question it is worth mentioning that the 

legislation is highly affected by the political credos of the state and the political doctrine 

the state believes in, which acts like a driving force or the intellectual incentive which 

propels the whole legislative process and helps ultimately crystalizing its rules, 

principles and orientations. In this respect it is excessively significant  to note that all the 

political doctrines irrespective of their respective nomination, especially the democracy 

and communism, despite all the disparities and divergences that set a separating line 

between them they agree and concur on one issue: the mere question of “the relationship 

between individuals and state”, knowingly their attitude towards this question is by far 

different and intellectually distinctive, but this question plays a central, axial and vital 

role to them all alike1. Particularly when it comes to the economic rights, the wrangle 

between those two doctrines becomes more contentious and harsh and seems in form of 

an intense conflict, as we see.  

It is more than impossible to conduct a holistic survey for all the legal activities and 

interactions within a specific state, in view of the tremendousness of their quantity, 

therefore we are bound to the limits of the private laws in general, setting aside all other 

disciplines of law, keeping in mind their weigh on the scale of the state. We have opted to 

say the “private Law in general”, not just the commercial law as there are intimate 

relationships between the civil law and the commercial law at least according to the 

Iraqi legal system.The most striking proof on this relationship is the fact th article 

(3lsecond of Iraqi law of commerce no.(30) of 1984 sets forth  that (Civil law applies on 

all the matters not regulated by a specific rule in the current  law or in any other private 

law)  

The main technique through which the legal system can perform efficiently is 

the attempt to contour the “legal idea” which only apparently looks as a simple and 

straightforward idea but intrinsically represents so a complex notion as it is the 

outcome of the interaction of all the law creative forces, keeping in mind the triumph 

and the outweighing of the most influential one of those forces and its capability of 

monopolizing the creation of the law2. 

It appeals to us to say that it, necessarily, amounts to the level of an abstract, general 

rule that every law is remarked, influenced and natured by the source from which it 

sprung into being and it holds the eyesight, imaginative perception and  mindset of the 

“source” from which it was first produced and flew out. This can go without any 

                                                 
 . 60لمعاصرج،مطتعح المعازؾ بمصر،ةدون طنح اوطتع، ص.عىی حدهم ،المراهث اوظیاطیح ا- 1
لسیم ،اوظیاطح اوذشریعیح ؿی اوعساق)دزاطح دطتیقیح ؿی اوذشریعاخ اودطذىزیح(،داز سردً وىطتاعح  د. شانا زؤوؾ ػمه -2

 .92،ص9069واونشر،اوظىیلٌنیح، ئقىیم لىزدطذان اوعساق،
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exception for all the laws whatsoever. Consequently, it goes right to infer a meaningful 

conclusion purporting that the “product” or the “outputs” are by far flavored and 

colored by the party which makes them up, as normally the law is the expression of its 

maker who first invented it. Revolving around the same axis, one can tend to say that it 

is quite right that many doctrines opt to concentrate on the constituent elements of law 

and think of the “command characteristic of law” as an integral component of it, but the 

positivist thinkers tend to adhere to the ongoing component, namely the “command” 

more obsessively than the other doctrines do, even they tend to say that the 

discretionary authority granted to the judges to face up the lacunar cases (where  a 

shortcoming or a deficiency or a gap in the legal provisions pops up) is derived from the 

high command of the rules or the sovereign. Hereby, a kind of centrality becomes 

inevitable to the Positivism and all the derivative trends and interpretation to the rules 

of law must revolve around the will of the legislator when he first enacted the law. It 

goes in line with the above account to say that the legislator will perceive in advance that 

,to keep his legislative idea, minimally he is required to restrict the law and dictate his 

will  upon the whole law, so as to keep the ideas or the requirement of his policy over the 

whole law so as to keep the scope of the law within a narrow and restricted ambit and 

stay the law within the shape, form and the content  that he made up his choice about. 

Being such the case, we can nonchalantly say that the laws in general are the reflection 

of their legislator‟s mindset and the faculty. The essential, ideological and political 

theorization before the technical and market-oriented trend or philosophy had led to the 

crystallization of the relationship between the market (commerce) and state on the basis 

of the idea of state hegemony on the whole economy and a persisting endeavor by the 

state to localize the Iraqi Economy and the business sector so as for it to stay under the 

framework strictly portrayed by the state itself. This outcome was not founded on 

economic or commercial considerations ,such as the assumption that Iraqi economy 

lacks the capability to interact with the international markets and businesses on the long 

run , rather  it was produced by a political and ideological justification and framing. 

Therefore, the way the commercial laws and regulations are functioning and 

performing are all reverting to the political framework which strictly contoured the 

limit within which those laws and regulations have been dictated to work. For 

achieving that purpose, the legislator has conclusively and clear-cut determined some 

legal tools that are compatible with his political and ideological trends. The most 

prominent mechanism he opted to adopt is the deployment of the mandatory rules 

and rendering them outweigh or surpass the contractual rules and the individual 

contractual freedom or autonomy. Knowingly all those matters had been done within 

a restrictive legislative policy that puts so many restraints and limitations on the 

mercantile persons and commercial dealers in general. The whole law is constituted 

upon those restraints and limitations, as the preliminary provisions that sets forth the 

purview and the objectives of the Iraqi law of commerce no.(30) of 1984  disclose that 

the current law is resting on the regulatory trait surpassing the contractual trait of 

the commercial relations. The pervasive denotation on that is the broad use and 
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deployment of the mandatory rules which are intended to shape the regulatory trait 

or function of the law of commerce1. 

Casting a quick glance over the above regulatory nature of Iraqi Law of 

commerce unpacks the fact that it was the “positivism” theory which was 

overwhelming the ideas and mind of the Iraqi legislator, which is seemingly 

nourished by the perspective of another philosophy called “voluntarism”, with its 

focus on the will. It says that the law or the legal phenomenon is a ruler-will invented 

creature, i.e. the will of the rulers gives rise to the law or the legal 

phenomenon.2Whereas we encounter some thoughts on the “Legislation” as a 

repeatedly and frequently used mechanism of law-making as “having no root” and 

labeled as something “hastily and inconsiderably adopted” ,and this purports that it 

is an immature or ineffective method for the coining of the legal rules3. Also, it could 

be perceived that the immensely frequent use of such a channel may disregard and 

decrease the role of other source of law and leads to an unwanted imbalance between 

the sources of law in general. 

 

1.3 THE OBJECTIVES AND AIMS OF THE LEGISLATIVE POLICY 

Given the fact that the law, including the enacted laws and statutes are all a 

form of the legislator‟s will-oriented mechanism, and indisputably there, perforce, 

must be a specific aim or target sought to be attained or realized as the ultimate goal 

or destination for which the “suitable” tools had been deployed, as the will is by no 

means possible to move or be steered apart from a set of aims and incentives that had 

prompted and motivated the legislator. The practical effect of this form of teleology 

can be viewed from two vantage points, the first one is related to the functionality of 

the legislation itself and how to give effect to its content, whereas the second one is 

pertaining the contraction or depreciating the role of the sources other than the 

legislation. This is the reality at least with respect to the topic at issue in this research. 

What we enthusiastically believe in is the fertile ground of “plurality” or “multitude” 

or a “kind of disagreement” in prescribing the best redress or solution for a specific 

problem, let it be supposedly the limit of individual autonomy and its contractual 

discretion, ranging from expansionists to those who disparage or disregard it, here 

with his determinacy and unequivocally specification the legislator dictates his 

political option and codifies it. The ground on which many philosophical thoughts 

and views can evolve and pop out is the “disagreement” or “clashing views “even on 

the simplest notions like “justice”4 Honestly, the options of the legislator can be only 

partially true and palatable, and it by no means can imply that the only suitable 

solution is that of the legislator and that other views are worth to be discarded and set 

aside completely.  

The relative, but wide-scale, freedom the legislator is normally having, will 

lead him to  choose some intellectually designed patterns that cannot be separated 

                                                 
1
 -Article (4) of Iraqi Law of commerce no. (30) of 1984, 

 .24،ص9066، داز اوشقاؿح وىنشر واوذىشیع، علٌن، الأزدن،9منرز اوؼاوی، ؿىظـح اوقانىن،  د. - 2

3 -Jeremy Waldron, The Dignity of Legislation, Cambridge  University Press, 

Cambridge, UK,1999, p.9. 

4 -Jeremy Waldron, Law and Disagreement, Oxford University Press, Oxford, UK, 

1999, p.p. 4-5. 
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from the background from which it sprung out to being. In this respect and for the 

purpose of our research paper we can stand for some basic facts regarding the role of 

state. There are two parallel levels of law and its content, on the one level there are 

some brute facts on the ground .This reflects the reality or the practical side merely 

as it is apart from the human endeavors that theoretically or ideologically or 

intellectually accommodate it .On the other level there is the institutional aspect of 

the first aspect “the brute side”, and this second aspect depends on the interpretation 

of things, pieces of behavior based on some normative framework. The most striking 

example of this is seeing a piece of colorful plastic card or looking at it as a visa card 

or master-card, his view presupposes a set of legal and other relevant rules and 

framework that collectively determine its legal value as either of those said 

cards1.Hereby, the given interpretation to the things and phenomena on the ground 

are what confers upon the meaning or implication they really have. Inarguably this 

could have never been possible but under some rules and uses which must serve a 

specific end2.Dissolving this, we can say that there must be three basic points, first 

there must be a set of reliable rules, second there must be a specific end or purpose 

that are sought and third it is important to know who determines those rules and 

ends as either of the rules and the ends are flowing from his or her will or mindset. In 

the context of the modern polity it is the politics and the politicians who undertake 

that role effectively. In doing so they are supported by the power they have, 

consequently the law must be viewed as containing, perforce the trait of “command” 

as the distinguishing content of law at least according to the positiv thought. Thus a 

collateral outcome can emerge: the law is nothing but the positive law and its very 

nature is that it is no more than the volition of a ruler ,an individual or a staff, which 

is dictated and imposed  upon those who follow the ruler ,namely the ruled who are 

required to obey and get complied with the will of the ruler. Thematically, it is sound 

to afford an important finding regarding the legislative policy. Setting off from that 

we can say there are two conflicting views on the notion of the “right”, naturally 

evolved rights and positively determined rights3, and the positivism is tending to 

almost always inclusively manipulate the prescription and production of what is the 

right, that is to say that only the state can have conclusively the right to determine the 

right in the various disciplines of law and it is as well up to it to contour the limits and 

the boundaries of that right as embodied in the laws enacted. 

  Under the Iraqi legal system of commercial laws generally, it is still right to 

assert that the state has so long been omnipresent and the state hegemony had led for 

the commercial law to tend to be sharing common traits with the public law rater the 

private law, so some jurists tended to use the term “economic law” instead of the 

“commercial law” owing to the pervasive presence of the state in the national 

economy4. This can be explained by the fact that the law of commerce no. (30) of 

1984 has granted the pioneering, leading role to the public sector firstly ad the hybrid 

                                                 

1 -Maksymilian Del Mar, Law as Institutional Normative Order: An Introduction , in 

the book: Maksymilian  Del Mar  and Zenon  Bankowski ,Law as Institutional Normative 

Order, Ashgate Publishing Company, Cornwall, UK, 2009, p.2. 

2 -Ibid, p.3. 
زوطمى ةاوند ،مدؿي ئوی ؿىظـح اوقانىن، دسطمح د.صلاغ اودةاغ  ومساطعح د.حػمد مظىم ،المإطظح اوىطنتح وىطتاعح  - 3

 .99، ص6967واونشر،ةیسوخ،وتنان،
ةؼداد،اوعساق، ةدون  ،داز اوطتع واونشر الأهىیح،6، اونظسیح اوعامح ، 6نىزی طاوتانی، اوقانىن اوذظازی اوعساقی،ض د. - 4

 .55-52طنح اوطتع، ص.
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sector secondly and that the private sector was only ranking third to them, and the 

case is still the same ,unchanged and identical to the epoch when the law of commerce 

has initially emerged. 

A concluding remark thus can be drawn: The final destination of the 

legislative policy as explored within our research paper has led to a gross of outcomes 

as below: 

1- The legislator has specifically determined and pinpointed how the commercial 

law must be. 

2- The legislator has determined the scope of the commercial law restrictedly and 

narrowly. 

3- The legislator has calculated the priority of the legislation over the other sources 

of commercial law, with the widely adopted mandatory set of rules in commercial 

law. 

 

2-The Determinants of Legislative Policy and Their Blueprint in the Context of Iraqi 

Commercial Laws  

Strictly speaking the current chapter will be devoted to surveying the legal 

policy in the General Law of Commerce no. (30) 0f 1984 and the private commercial 

laws and a thorough assessment to the reality of the legislative policy within the Iraqi 

commercial laws. Therefore, at the first section we will explore the legal situation in 

the” General” Act of Commerce, and in the second section on the assessment of 

commercial private laws, and the third section will be for the overall assessment of 

the reality of the commercial legislative policy. 

 

2.1 The Legal Situation in The “ General ” Act of Commerce 

The exemplary model for the positivism in Iraq can be said to be the Iraqi law 

of commerce no.(30) of 1984, as it came into being with a specific legislative policy 

that outstandingly laid the foundations and conventions adhered to and thought of by 

the positivism, and the nature of commercial law is still distinguished by a kind of 

stagnation imposed by that policy despite of the numerous changes and amendments 

made by the subsequent rulers of the Iraqi state ,especially the US-led Coalitional 

Provisional Authority (CPA),to the commercial legal system of Iraq. 

Before we get into the key question of our speech, it really is worth mentioning 

that the Iraqi legislator in the law of commerce no.(30) had built all his theoretical 

and ideological construction on a specific attitude regarding whether to choose the 

monism or the duality of commercial law .The answer to this question decisively 

determines what position the commercial law holds within the family of the private 

law in general. In spite of some spheres where the commercial law sounds distinctive 

and different to the civil law but some juristic trends had called for the unity 

(monism) of the private law and incorporating the commercial law into the larger 

corpus of the civil law. Some justifications had been presented for that trend. The 

really intermingling or overlapping of the rooms of civil law and commercial law ,and 

the possibility of performing the commercial acts by both the merchants and non-

merchants dealers who may just once do commercial transactions in their lives, and 

the fact that he civil law is considered to be an essential source for the commercial 
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law(s) ,all these are the striking reasons that can “allegedly” justify the incorporation 

of the commercial law into the civil law so as for the former to dissolve in the latter1. 

Whereas the (Duality Doctrine) goes in contrast to that, claiming that the civil 

law and commercial law are only partially reconcilable or harmonious with one 

another ,and the divergences, disparity and specificity of each of them can by no 

means be disputed or contested. So, it really is necessary to adopt the duality doctrine 

which purports that the civil law and the commercial law must be treated and 

thought of as two separate and distinct law irrespective of their overlap and intimate 

relationship that links the commercial law to the civil law. We, as well vigorously 

think of the duality doctrine, and the reasons that make this tendency justifiable are 

numerous. First, on account of the speediness of the commercial acts which are 

continually developing and shifting towards new fashions, models, the commercial 

laws must take into account the requirements of speediness. For instance, the 

principle of (freedom of proof) which is adopted in commercial laws, is quite suitable 

for commercial transactions but it does not suit the civil law and the civil transactions 

which need the formalism so as the protect the dealer and the abandonment of that 

formalism in civil transactions can denude him of the legal protection and affect 

adversely on his or her legal position or legal interest.2Moreover, the inserting of 

those two law in a single unification does not necessarily imply that they had been 

merged and melted in a legislative unity, as some topics such merchants, their duties 

including registering the due information in the chamber of commerce, and 

commercial obligations, are all a set of topics which pertain only to the commercial 

act and are quite away and inapplicable to the civil dealers. In addition to the 

requirements of credit which are different in commercial setting as compared to the 

civil milieu3.  

Opposite to the common trend وIraqi legislator had opted to choose the 

Monism of the private law. This was a purposive policy which aimed at the achieving 

a final result: making the commercial law inferior, subsidiary and supplementary to 

the civil law no.(40) of 1951islative and its legislative policy. This has ultimately led to 

the commercial law being an exceptional law that must be narrowly read and 

interpreted. This point is a great disadvantage of the legislative policy in the Iraqi law 

of commerce which needs to be amended through diverting from the Monism 

Doctrine to the duality doctrine and contouring separate line between the civil law 

and the commercial law. 

At the same framework we see that the civil law is the second to the 

commercial legislation and it was given the precedence and priority over the 

commercial custom which is subsequent, ranking third, to the civil law, within the 

sources of commercial law4.A deep analysis of that leads to two notable observations: 

                                                 
اوعقىداوذظازیح(، داز اوشقاؿح  -المذظس -اوذظاز-د.عصیص اوعمیىی، شرغ اوقانىن اوذظازی،اوظص الأوه،)الأعلٌه اوذظازیح -1

 .99،ص9005وىنشر واوذىشیع، علٌن، الأزدن،
المؼي  -اوشرلاخ اوذظازیح-اوذظاز –لٌه اوذظازیح د.مصطـی للٌه طه و وائي حنىز ةندق، حصىه اوقانىن اوذظازی )الأع - 2

 .69،ص9008المىمیح اوصناعیح(، داز اوـمس اوظامعی،الأطمندزیح،مصر،-اوذظازی
 .96-69المصدز اوظاةق، ص ص  - 3

4
 -for more on the hierarchical ordering of the sources of commercial law, see: 
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1- The commercial law had been made an exceptional law so that it stays within the 

orbit of the preferred legislative policy embodied in the civil law, in other wording 

the commercial law had been rendered an auxiliary or supplementary law for the 

civil law. 

2- The jurists of commercial jurisprudence has tightly slammed the malformed 

ordering of the sources of commercial law, especially the late ranking  of the 

customs which come after the civil law ,and the civil law having been given 

priority over the customs. The critique is grounded on the fact that the 

commercial custom is just a commercial legal rule and it is unpalatable for the 

civil law to precede that private commercial rule.1 However, and away from the 

extent to which this critique is true, the attitude of the Iraqi legislator in this 

respect is governed mainly by his obsession to prioritize the mandatory legal rule 

and give them precedence over the commercial custom and private agreement of 

the contract, as the customs are disallowed to contravene the mandatory legal 

rules. 

Generally speaking on that point, we can claim that the whole arrangement of 

the sources of current commercial law is more than questionable and objectionable. 

Another intrinsic question which normally draws the attention of any 

researcher is the attitude of the current Iraqi law of commerce regarding the 

individual autonomy in the realm of commercial transactions. As a concrete axiom, it 

is observed that the modern societies have opted to develop contractual relations as 

these relations reflect the legitimate interests of the individuals at the society, while 

the traditional societies tend to give the regulatory legal frameworks the priority, and 

this can be said to prevail at the social communities than other ones. So, within the 

modern communities the priority goes to the individual, contractual relations, and the 

soul of this proposition mirrors the respect and grace granted to the “individual 

autonomy” and its discretion in creating legal obligations and rights 

independently2.Of this principle there stems two fundamental tenets ,the first one is 

the “contract is the law of the contracting parties” and the second is “Privy of 

Contract‟, namely the relative consequences of the contract which means that the 

contract is only effective to its parties”3.The legal security (surety) here is linked to 

showing full respect to the content of the will of the parties to the contract and not 

resorting to the abolishment or modifying the contract by either party unilaterally4. 

In drawing up  the rules and principles of the current commercial law, Iraqi 

legislator did not even mention the word ”contract” literally, instead in the article (1) 

                                                                                                                                                         

ی ) دزاطح مقازنح ؿی الأعلٌه اوذظازیح واوعقىد اوذظازیح واوعمىیاخ المصرؿیح واوتیىع د. حلسً یامىمی، اوقانىن اوذظاز 

 .46،ص9065اودوویح(، منؼىزاخ طامعح طیهان اوـاصح ،حزةیي، اوعساق،
المىمیح -اوشرلاخ اوذظازیح-المۆطظح اوذظازیح-اوذظاز-)الأعلٌه اوذظازیح  د.مصطـی للٌه طه، حطاطیاخ اوقانىن اوذظازی - 1

 .40-99،ص ص 9006، منؼىزاخ اوؼىتی اوؼقىقیح،ةیسوخ،وتنان،6اوصناعیح(،  
،دسطمح منصىز اوقاضی،المۆطظح اوظامعیح وىدزاطاخ 9طاك ػظذان، المطىه ؿی اوقانىن المدنی  دمىین اوعقد ،  - 2

 .67،ص9008 ةیسوخ، وتنان، واونشر واوذىشیع،
اإلزادج ةین اوذأصیي واوؼداسح،زطاوح ماطظذیس مقدمح ئوی لىیح اوؼقىق عاػىز عشلٌن وعتد اوـذاغ ؿسیدج، متدا طىطان  - 3

 .62، ص،9062اوعىىً اوظیاطیح ةظامعح عتد اوسػمن میسج، ةظایح،اوظصائس،
 .65المصدز اوظاةق،ص - 4
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he stipulated that ( This law rests on the following bases :3- Delimitation of the 

individual autonomy doctrine and preferring the regulatory relations trait over the 

contractual relation trait.), accordingly the contract must come in line with the 

legislative policy embodied in the commercial law(s) and civil law(s),moreover the 

contract is dictated to come at the end of the order of the commercial law sources, 

and this situation degrades the contract and is pivotal importance in the commercial 

transactions in general. 

Therefore, some tips are worth to be mentioned here, and the Iraqi legislator 

is prompted to strictly take account of them for the upcoming amendment to the 

Iraqi law of commerce: 

1- It is a pressing need for the sources of commercial law to be rearranged. The 

amendment must be completely different to the current arrangement of those 

sources. 

2- The contract as the emblem for the doctrine of individual autonomy must come at 

the first place and ranking. 

3- The Commercial law must rank second, and it is worth to be mentioned that the 

private laws precede the general law, mainly the law of commerce no.(30) of 1984. 

4- The rules of practical usages or the commercial custom rules must come before 

the civil law in order,as the customary rule is no less than a commercial private 

legal rule and it is not suitable for this rule to be subsequent to the civil law, at all. 

5- The role of the private sector must be requalified and its rehabilitation. According 

to article (25) of the Iraqi 2005 constitution the state secures the reformation of 

Iraqi economy pursuant to modern economic bases as to guarantee the full 

deployment of its resources and the diversification of its sources and encouraging 

the private sector and its development. This provision is quite sufficient to 

manifest the constitutional attitude towards the role of private sector, which is 

both a positive and flexible one and can revitalize the performing role of that 

sector. But what arouses the researcher‟s interest is the equivalent provision in 

the law of commerce is the article (1) which states that (this law rests on the 

following bases: 3-Rendering the role of the private and hybrid sectors 

complementary to the role of the Public sector).This provision goes contradictory 

to the above-mentioned constitutional provision, and therefore must be amended 

as to be compatible with the foregoing constitutional scheme. 

 

 

 

2.2  THE ASSESSMENT OF “PRIVATE” COMMECIAL LAWS 

Due mainly to the fact that the majority of these laws had been enacted and 

given effect at a different legislative period, one can easily note that the legislative 

policy that stands behind them motivationally, is by far different and distinctive from 

the legislative policy of the general law of commerce no. (3o) of 1984.Not only 

different are they, but as well contradictory and contrastively desperate and variant. 

A simple comparison between these laws and the law no.(30) of 1984 which represents 

the general law of commercial acts and the merchant ,can reveal and divulge how far 

they different are. Owing to the numerousness of these laws and the impossibility to 

encompass them all, we will stick to some specific laws, through which the legislative 

policy of the Iraqi legislator could be inferred and analyzed. 
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The laws will be, the laws of trademarks, the law of commercial agency and 

the law of companies. Within those laws the new trends will be explored. 

At the currently operative amended law of Trademarks and commercial Data 

in Iraq no. (21) of 1957 numerous amendments had been made, grossly, all of them 

had conferred a new trend and advancement upon it. Given those amendments and 

taking the into account, one can claim that this law is currently more and more open 

and compatible with international economy and trade and the transition of Iraqi 

closed economy to the capitalist economy and the free market philosophy and the 

being seasoned to be a member of the world Trade Organization and the legal 

,economic and technical requirements of the said membership. The adoption of the 

famous trademark and its incorporating into the Iraqi law is one of the most 

outstanding changed made to this law1. The most prominent feature of the legal 

protection ever granted to such a kind of trademark is that it is worth to be 

safeguarded and legally protected against any form of infringement or transgression 

even if it was not registered at the commercial registration log held and supervised by 

the Chambers of Commerce. Whereas, the case is different for other forms of 

trademarks, as this registration, unlike the famous trademark, is a pre-requisite 

condition for assuming the legal protection of them.2Strictly speaking, the owner of 

the famous trademark is entitled to the legal protection of the  law even its trademark 

was not registered in Iraq , so practically the owner is quite exempted from the 

registration3. 

In addition to that, the very notion of the trademark had been altered by a 

new concept that is more compatible with the modern idea of trademark. This is to be 

accounted for by the fact that the law before the amendments made by the 

Coalitional Provisional Authority was adopting a specific notion which reflects the 

“formal” or “subjective” notion of the trademarks, while the law after amendment 

had adopted the “functional” concept which overlooks the essence of the trademark 

and requires the trademark only to undertake the function of distinguishing the 

goods and services. Accordingly, the definition is now mentions that the trademark is 

any sign or set of signs that can be used for distinguishing the goods of one enterprise 

                                                 

1 - For more on the “famous trademarks” see : 
 .99- 88،ص.9064شین اوؼقىقیح ،ةیسوخ وتنان،  ، منؼىزاخ6طاوث ةسایم طىیلٌن، اوعلامح اوذظازیح المؼهىزج  

2- It is eligible to be mentioned that it matters to contour the notion of “famousness” of 

the trademarks that are normally labeled as “famous”. Some researchers  have 

indicated to some basic criteria  through which to hold that the trademarks is “ 

famous”, the most important ones of them are :a-the extent of being famous or known 

by the concerned  people sector b-the time or duration of the use of the trademark any 

way and its geographical ambit c-The market –Value  of the trademark d- The number 

of the countries at which the trademark at issue has been registered .see: 

د.حػمد اوتاش مؼمد مذىوی، ػلٌیح اوعلامح اوذظازیح المؼهىزج حومترونیا )دزاطح مقازنح(، ةؼص منؼىز ؿی مظىح اوتؼىز 

 ، مذاغ عىی اوعناوان الأومترونی اوذاوی: 755-756،ص.ص9069ن ( ،نیظا68اوقانىنیح واإلؿذصادیح ،اوعدد )

<<https://mjle.journals.ekb.eg/article_155742_59a986111ac89efc33f46ad0d9f72834.pdf>

> last accessed (Nov. 26,2023) 

3 -this provision had been added through amendment of the Trademark Law by the 

order no.(80) on (24/ June /2004) issued by the Coalitional Provisional Authority at the 

aftermath of the occupation of Iraq. 
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from other enterprise goods1 .It is sound that it mentions some emblems like letters, 

words and colors, but these emblems had been mentioned only as examples and they 

are neither inclusive nor exclusive after the amendment, and this impliedly widens 

the scope of the trademark by far. Not only that, but at present, for a specific 

material to be considered a trademark it is not necessary for it to be realized or seen 

visually, and pursuant to that statement some non-conventional trademarks ,such as 

the tastes, the scents that could be smelled and voices that could be heard per se. They 

are all new forms of trademarks and are qualified to be legally protected2.with 

respect to the origin from which these kinds of non-traditional trademarks sprung 

out, it is suitable to draw the attention to the fact that the jurists tend to pledge the 

use or validity of the color trademarks to meeting some requirements; the first one is 

that the color trademark must act as a symbol and secondly it must have a secondary 

meaning, and thirdly it must be nonfunctional as the bright fluorescent colors used in 

safety gear ,such as the engineer helmet colored white, or yellow for some sorts of 

worker3.However, Iraqi Law of Trademarks lacks such conditions for the color 

trademarks ,therefore we propose for the Iraqi legislator to adopt those three 

conditions and incorporate them into that law in the upcoming amendments. 

Moreover, the trademarks are not only confined to that of goods in Iraqi law, 

as some other types had been added such as the “Service Trademark” and the 

“Warranty or Guarantee Marks”. Guarantee marks are the ones that verifies some 

elements common among enterprises, such as level of quality, characteristics of the 

products or services, ways of manufacturing, geographical origin and the like, it is 

not subject to membership, i.e. it is not personal or specifically conclusive to someone 

and almost everyone can use it when having guaranteed the common features which 

form the subject matter of the mark in question. Regarding the collective mark, there 

exist some regulations that detail the parties that can use the mark, membership 

requirements and rules on use, constitute an internally adopted instrument for 

internal consumption, because they are decided jointly by the members for them to 

exploit in relation to their products or services. So, this one is pertinent to a guild or 

some other similar formations or unions and their members.4The Service Marks are 

as well another distinctive type of trademarks on which two requirements are to be 

met, first the marks must appear on the advertisements and shows, second the service 

which is in nutshell an economic performance must be actually provided to the 

public5.  

                                                 

1 -For the theories of the “essence”  of trademarks see:  

اخ اوؼىتی ،منؼىز 6د.عدنان ػظان ةسانتى، اوذنظیم اوقانىنی وىعلامح اوذظازیح،)دزاطح مقازنح(، 

 .68-66،ص 9069اوؼقىقیح،ةیسوخ،وتنان،

2 -Article (1) of the Trademarks and Commercial Data no.(21) of 1957 amended by the 

order no.(80) on (24/ June /2004)  including the meanings and interpretative terms 

within the law) 

3 -Dana Shilling, Essentials of Trademarks and Unfair Competition, Wiley Publishing 

New York USA2002, p. 31. 

4 -Kalliopi Dani, Community Collective Marks: Status, Scope and Rivals in the 

European Signs Landscape, Nomos Verlagsgesellschaft, Baden-Baden, Germany 2014. 

Printed and bound in Germany,2014,p.28.drawn from the following link : 

     <<https://web.archive.org/web/20201103035922id_/https://www.nomos-

elibrary.de/10.5771/9783845256467.pdf  >>  last accessed on  (28-Jan-2024) 

5 -Op.cit, p.11. 
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This legislative policy is oriented at unprecedented openness by the Iraqi legal 

system to get largely compatible with the new trends and developments in the room of 

trademarks, and such policy will undoubtedly attract the foreign capitals and 

enterprises for Iraq as long as they feel legally protected by the operative laws and 

regulation within Iraq. 

Another good aspect of the commercial laws in Iraq is related to the amended 

“companies Law” in force, no(21)of 1997. As always has been the case, the 

companies‟ law was a “continual change-oriented” law owing to its closeness and 

relevance to the whole national economy, so it has been treated as an excessively 

important tool of political economy within the Iraqi state. Thus, one can tangibly 

perceive that the changes made, by the Coalition Provisional Authority (CPA) in the 

room of companies‟ law in form of amendments onto that law, aim at protecting the 

creditors from fraud (scams), and the shareholders from the conflict of interests, and 

achieving the due transparency necessary for the investors regarding their investing 

decisions in the companies1. 

 A clear cut feature of Iraqi law of companies is its incapacitating openness to 

the foreign investment, and the Iraqi legislator of law of companies is currently 

motivated by unlocking the doors for the foreign capitals to invest in Iraq. 

The adoption of the “sole Trader” or “one-man company” is another 

qualitative change made to the Iraqi law of companies, and the reason for that is its 

peculiarity due mainly to the single owner of such a category of company as it is a 

single-membered company with a specific assets system locally known in Iraq as (al-

thimma). The legal explanation of that is that the (assets theory), as formulated by the 

French jurists alleges that every single person has one financial asset (sole thimma), 

but the limited responsibility in such accompany goes against the idea of (solitary 

assets account) which entail two financial assets account ,one general and another 

specific for the responsibility in the company2. 

Further pursuing the new trends and advancements in  Iraqi private 

commercial laws we can turn to the  Acts of Commercial Agency, this law has been 

most recently amended  and its latest version is the Law of Commercial Agency 

no.(79) of 2017.3The most prominent changes could be unfolded through these two 

ones: 

1- The profound change of the meaning of “commercial agency” depicting it as “ a 

contract according to which it is assigned to a person ,natural or legal, to vend, 

distribute goods or products, or affording services inside Iraq as an agent or a 

distributor or an owner of a concession of the principal from outside the Iraq in 

exchange for a profit or a commission and he performs the after-sale services and 

the maintenance acts and supplying the spare parts for the goods and the products 

                                                 
، 9099،ممذث اوذـظیس وىطتع واونشر،حزةیي، اوعساق،9ن اوشرلاخ اوعساقی، د.ػظین دىؿیق ؿیض الله، مظذظداخ قانى  - 1

 .96ص

2 -For more on the Theory of  Financial Assets Account as Developed by the French 

Jurists, cf : 

 .                               99،ص6998،د.عتداوسشاق اوظنهىزی، مصادز اوؼق ؿی اوـقه اإلطلامی،منؼىزاخ اوؼىتی اوؼقىقیح، ةیسوخ ،وتنان

3 -This law has been disseminated at the official Gazette of Iraq (Al-Waqaii Al- Iraqia) 

no.(4469) on (13-Nov.-2017) 
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he undertakes to market.
1
 But the previous Act of Commercial Agency no(51)of 

(2000) had tended to narrowly determine the meaning of the Commercial Agency as 

( Every commercial act a person embarks as an agent in Iraq for another person 

,natural or legal from outside Iraq, whether it was a commercial agency, 

commissioned agency or any other agency provided for in the laws of commerce, 

companies and transportation
2
 .Here it is obvious that the first definition is wider in 

scope than its counterpart at the previous law, as it encompasses the after-sale 

services and distribution, or being the owner of a concession and supplying spare-

parts, and all these were missing at the previous law of 2000. 

2- The complex formalities, routines and procedures that were existent at the previous 

Act of Regulating the Commercial Agency had been alleviated and cut off in the 

2017 Act, so as to encourage the revitalization of this sector that is intimately linked 

to the outer world. For instance it is only up to the registrar to let the foreign or 

Arabic companies in on the names of the companies that can represent them inside 

Iraq
3
.The commercial agent was as well disallowed, according to the Act of 2000 to 

representatively act for more than three principals from outside Iraq, and he or she 

will be discredited to confine to only three of them and nullify the other ones on his 

own accord. While the (2017) has dropped off those two above-mentioned rules. 

 

 

2.3 THE OVERALL ASSESSMENT OF THE REALLITY OF THE COMMERCIAL 

LEGISLATIVE POLICY 

At the previous sections, the researcher had deeply dissected the cornerstones 

and pillars of the legislative policy in two fields of commercial laws; the GENERAL 

law of Commerce no.(30) of 1984 alongside the sphere of PRIVATE commercial laws, 

and the outcome derived from them revealed a great disparity and difference. 

One of the most outstanding divergences between those two laws (the General 

law and the Private Laws) ,as the researcher firmly thinks, is that the first law, i.e. the 

General law has been founded on a political, ideological, biased, and prim foundation 

which best substantiates the state policy of positivism and the centrality coupled with 

it. Hereby, the law came politically, rather than technically, motivated and oriented. 

The philosophical and intellectual resonance for that can be summarized in the 

constitutional-natured Law of the Reformation of the Legal System no. (35) of 

1977,which smoothly reflected the vision of the state and the power grasping rulers to 

the “Legal System”. It suffices to take a quick glance over the rules of the law no. (35) 

of 1977,so as to deduce some basic guidelines that will be helpful for our purpose. 

This law was the pure nectar of the thought of the ruling power and party at that 

time. An examining surveillance over the (Paper of The Worked Reformation of The 

Legal System) can satisfactorily unveil some essential fact on the GENERAL law, i.e. 

the still-in-effect Law of Commerce no.(30) of 1984. Hereunder are some of them. 

1- The forgoing (Reformation Paper) vehemently Criticizes the role the 1970 law of 

commerce no.(149) gave to the individual autonomy and the contractual freedom, 

describing it to have been raised to the sanctity ranking and that it had been even 

equalized and tantamount to the level of mandatory rules or to the level of legal 

rules, in addition to the primacy and precedence being given to the interests of the 

                                                 

1 -Article (1) of the Act of Commercial Agency  no.(79) of (2017). 

2 -Article (10 of the Act of Regulating the Commercial Agency no.(51) of (2000). 

3 -Article (13) of the Act of Regulating the Commercial Agency no.(51) of (2000. 
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creditors over the interests of the debtors. This has emitted two corollaries. One, the 

contract or the parties‟ agreement had been put at the end of the hierarchical 

ordering of the sources of commercial law, being preceded by all other sources, 

commercial and civil legislations and commercial customs. Two, affected by the 

avoidance of primacy of the creditors‟ interest over the debtors Iraqi law had 

abstained from regulating the (hybrid acts)
1
, and undoubtedly this had been a 

drawback and a shortcoming in the context of the commercial acts theory. While 

the repealed law of commerce of 1970 clearly admitted the hybrid act theory. So, we 

in our researching process propose these two points: 

a-The Iraqi Legislator has to put the contract at the forefront or the  source of 

commercial law rendering it the first source as it reflects the contractual will of the 

parties to the contract. 

b-This proposed provision must be added to the currently operative law of 

commerce no.(30) of 1984 setting forth (If the act was considered commercial for 

one party to the contract and civil for the other party, the commercial law must be 

applied only to the obligations of the party to whom the contract is considered 

commercial ,and the other party continues governed by the civil laws unless the law  

provides otherwise ),and this provision connote the distributive application of both 

laws, commercial and civil. 

2- The above (Reformation Paper) had affirmatively held the applicability and 

enforcement of the “Legal Rules” with regard to the economic activity in all the 

sectors including the private and the hybrid sectors in addition to the public 

sector
2
.This reflect both the centrality of the system and the adhesion of the 

substantiation its political ideologies and philosophy through the “Legislation 

Mechanism”. 

3- Excluding the rules of commercial bankruptcy, and the unification of the rules 

applicable on the insolvent debtor whether he or she was a merchant or not and 

formulating those rules as to achieve the liquidation within the limits of the public 

interest
3
. 

4-  Deeming the state as the reference for determining the aims and objectives of the 

private sector‟s companies in line with the centrally planned economy. In addition 

to making those companies subject to the supervision and oversight of the state and 

its centrally dictated plan. 

Taking a quick glance over the preceding rules can reveal an important fact; 

the commercial law under the reign of the previous regime was an ideological, state 

policy-driven legislation and this had obliterated and concealed the distinctive and 

independent characteristic of the commercial law and rendered it supplementary, 

subsidiary and ancillary to the civil law and the state policy trends and philosophy. 

                                                 

1 -Hybrid acts are those acts that are both civil and commercial at the same time. They 

are civil for one party and commercial for the other, and it may be quite true to 

accommodate them as having the commercial trait confined onto the creditors and the 

civil trait inclusively pertinent to the debtor. For more on the hybrid acts see : 

، 6979، داز اوطتع واونشر الأهىیح ،ةؼداد،6اوعامح،   ص  الأوه  اونظسیهد.نىزی طاوتانی، اوقانىن اوذظازی اوعساقی،اوظ

                         .28ص

2 -See “The Paper of The Worked Reformation of The Legal System), First Chapter ( 

The Economic and Commercial Legislations). 

3 -Ibid ,the same chapter . 
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Unlike the said General Law of Commerce no.(30) ,the private commercial 

laws serve another trend and objective which completely different as compared to 

that law, and on the ground of such a difference we can opt which one to override the 

other and approximately give what is doable in this respect. 

 Initially, it is necessary for the law no.(30) to be thoroughly revised and 

examined for its overdue amendment so as to be updated and vigorously capable of 

keeping pace with the universal economic and commercial developments and 

advancements, and overlooking such a necessity can be both detrimental and 

unbearable on the long run. A deep-rooted insight can push us towards saying that 

the new reality of the Iraqi economy and the openness it has witnessed at the 

aftermath of the collapse of the previous totalitarian regime have rendered it 

inevitable for the Iraqi legal system to adopt two important conditions or 

benchmarks. First, this economy must perform differently by far as compared to the 

past where the state had an overwhelming hegemony over the trade and economy. 

Second, the new reality entails perforce a different and modern legal policy with 

respect to the legal phenomena in general as currently the new economic interactions 

and activities and the new environment within which they are occurring or evolving, 

and the most striking example in this respect is the bankruptcy law and the rule and 

principles which override it in general. The state policy towards the rules and 

principles of bankruptcy had been excluded and set aside, and even it was intended to 

unify the  rules and principles of commercial bankruptcy with the rules and 

principles of civil insolvency, meanwhile the pervasive hegemony of the public sector 

and especially  the declining  atrophy and the faint role of the private sector ,all these 

factors had led to the inapplicability of the rules of Bankruptcy Law about which 

only a meager  cases brought before the courts
1
. But After the collapse of the previous 

regime and the revitalization of the private sector, coupled with a package of legal 

amendments on Iraqi laws the rules and principles of bankruptcy law will be 

nominated to further application, reliability and being resorted to by various private 

sector enterprises, projects and merchants including the banks for which the legal 

system of banking Trusteeship had been opted in Iraq2. 

As a concluding remark, the researcher had come to the finding that two 

intersected trends can be observed with respect to the legislative policy within the 

Iraqi Commercial Laws. One of them is a traditional trend or direction that is not 

compatible with the new developments and advancement the Iraqi economy 

witnessed. By the trend the Iraqi Law of Commerce no. (30) of 1984 is specifically 

meant, so its amendment is a pressing need within a short visible span. And the 

reason for that amendment is the out-of-date legislative policy that is state-

contractility and philosophy oriented.  

                                                 
1
 -An interview with the Professor Dr. Hissein Tofiq Faizulla on the reality and the 

future of the Law of bankruptcy ,dated (Sept.9,2023) 
د.ػظین دىؿیق ؿیض الله، اوؼامي ؿی اإلؿلاض،اومذاب الأوه)اإلؿلاض واوصىؽ اوىاقی ؿی اوشریعاخ اوعسةیح( )دزاطح  - 2

     . 84،ص9099ؼىزاخ شین اوؼقىقیح ،ةیسوخ ،وتنان،، من6مقازنح( ،  

On Banking Trusteeship  (conservatorship) see: 

د. ػظین دىؿیق ؿیض الله، اوؼامي ؿی اإلؿلاض،اومذاب اوشاوص،)ئعادج دأهیي المصازؾ واإلؿلاض اودووی( ، منؼىزاخ شین 

 .696،698،699،ص ص 9099اوؼقىقیح، ةیسوخ، وتنان، 
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In complementarity to the above note, and in contrast to the 1984 law of 

Commerce, the private commercial laws go by far in harmony with the new universal 

economic, commercial and legal developments, and the legislative policy that 

dominates them is too responsive to and compatible with those developments. Such 

policy is technical, market and private sector-oriented. 

The existence of these two forms of legislative policy is something idiosyncratic 

and irritating in terms of a unified legal system which presupposes an overall unified 

legislative policy.  

 

 

 

THE CONCLUSIONS 

At the end of the current research, we have come to the following Conclusions 

stated below: 

1- The endeavor to understanding the law will be more than insufficient and short-

fallen if we did not cast a deep view on the roots and philosophical background of 

the law, especially the enacted law that appears in form of legislation. Such a view 

will be just a shallow and highly superficial. 

2- The intellectual and philosophical roots and background of any law, including the 

commercial laws in question, are substantiated in the legislative policy that shapes 

the law and overwhelms it and acts like the incentive and the propeller of the law 

and contours its scope and the technique it functions and works. 

3- A specific legislative policy and engineering vigorously stand behind the 

commercial laws in Iraq and they are mainly dominated by the state hegemony 

and ideology, and this is mainly true for the 1984 law of commerce no.(30),so it is 

feasible to describe such an Act as an outdated one due mainly to the countless 

developments and advancements that emerged and the stagnation of the legal 

regulation to the commercial acts and merchant theory when the law was first 

issued . 

4- Two basic twin ideas have dominated the Law of Commerce f 1984, the Positivism 

and the Centralism which had been intertwined and mixed so as for them to be 

the state tool for achieving the goals and strategic aim the state pursued. Those 

ideas had led to push the commercial laws in Iraq away from its natural scope and 

rendered it rather an economic law affected mainly by the public policy of the 

state instead of the technical considerations that spring from the commercial life 

and environment. 

5- The Legislative policy, as described and portrayed above had led to an 

idiosyncratic Iraqi Commercial law of 1984 and the private laws likewise, as they 

were all the creature of the same constituent law: The Law of Reformation of the 

Legal System which was reflecting the idea of the power grasping rulers and came 

to materialize the political credos of the ruling elite more than the technical 

consideration of commerce. 

6- A careful insight on the reality of Iraqi commercial laws individually reveals two 

distinct and different lines of legislative policy dominating them. The General 

Law of Commerce no.(30) of 1984 is more stagnant and outdated, so it is badly in 

need to be rectified and get modified to acquire more up-datedness and 

adaptability to the new commercial legal trends and development throughout the 

world. Whereas the private laws had been by far changed and updated and thus 
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they can actively play the role of a receiving gate to the modern and advances 

theories and ideas that confer upon them a new modern guise represented by the 

openness of the Iraqi economy and its centripetal tendency to draw the foreign 

capital and investment into Iraq,  

7- The changes Iraq has witnessed after rebuilding of the state at the aftermath of its 

occupation in 2003 in the political, legal, economic, constitutional rooms, although 

far-reaching but they were not so permeable to go deep into all the legal architect 

of Iraqi legal system, and the law of commerce remained unaffected and not 

impinged by the new changes. In this respect, the new reality of Iraq is neither 

coincident nor harmonious with that outdated law.  

8- The ever-increasing changes that are prospected to continually go on, partly 

owing to the transitional characteristic of the commercial laws that are 

changeable and transforming to new models and version based on the emergence 

of new fashions, models and items in the markets and partly to some great events 

such as the admission and accession of Iraq into the World Trade Organization, 

will inevitably bring the commercial laws to the forefront of the amendment 

necessity. 

9- The chain of the developments will never become complete but by the consistency 

of the amendment process and extending it to all the parts of the commercial legal 

system alike in Iraq, not being only confined to some parts of it.  

10- The disparate legislative policy in the private commercial laws as compared to the 

General Law of Commerce is on all accounts implantable and  inharmonious ,and 

in view of the proposed solution they must be subjected to a uniform legislative 

policy suitable for them both. 

THE RECOMMENDATIONS 

The current research paper has come to a set of recommendations which are all 

founded on analyzing the legislative policy of the Iraqi legislator regarding the legal 

topics and issues as the have been considered by the researcher. Hereunder, we list 

them subsequently: 

1- One of the top necessities is the fact that the law of commerce no. (30) of 1984 

pressingly needs to be updated and amended relying on contemporary and 

modern ideas and legal theories that can overcome the past, obsolete ideas, 

philosophy and the vision towards the nature of the commercial law.  First and 

foremost, we can highlight two basic point as pressingly needing to be revised and 

changed. The prospected amendment must take these two matters into account: 

a-The pervasive hegemony of the “legal positivism” doctrine that embraces both 

the ideological, intellectual and philosophical view of the state (specifically the 

state or polity of the former regime that had been toppled down in 2003), and the 

centralism that is inherent to that doctrine ,must be alleviated and greater 

attention and priority must be given to the “natural rights” and liberalism as the 

latter can widen the scope of the “private rights” and the ambit of the commercial 

transactions. The motivation must be basically the determinacy to break off and 

bring to an end the monopoly of the “legislations” marred by the Positive mindset 

to be the sole, insuperable and uncontended source of making the rights, even the 

private rights.  State interventionism and hegemony must be subsided in favor of 

the private legal relations and individualism. 

b- The Commercial law, mainly the 1984 law of commerce must be put in a 

different context of relationship with the civil law(s) away from the current form 
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which is unbalanced, malformed and unrealistic. This can be achieved through 

enabling that law to restore its independence, peculiarity and distinctiveness and 

stop being a subsidiary, ancillary and following the civil law. Having said that, we 

totally adhere to the mandatory rules and their unique importance in the legal 

system as they are the mirror that reflects the high social, economic and political 

interests of the state which cannot be discarded even in part. The benchmark at 

any amendment or change must be the exigency of keeping commercial law 

independent as far as possible. This portraying shall be driving force for any 

upcoming change posed for that law. 

2- The current hierarchical order of the source of the 1984 law of commerce is badly 

outdated and revising them thoroughly sounds to be a pressing need. Based on the 

note mentioned in (1/a) above, we suggest the “individual autonomy” to restore its 

consideration. This requires the contract or parties‟ agreement to rank first 

instead of being at the end of the order as is the case now.  

3- As long as the rules of practical usages or the customary rules are in core a 

private commercial rule , it is illogical to put them after the “civil law” , instead 

they must ranks before it. So, the custom comes only third to the contract and 

commercial legislations, while civil law goes to the end of that order.  

4- A uniquely important axis of any upcoming amendment must be the “position and 

the role of the private sector”. Constitutionally, this sector is concentrated on by 

the state to be rehabilitated and accorded the potential of playing a leading role in 

the new Iraq. The current situation in Iraqi law of commerce of 1984 goes 

contrary to that as it gives the priority to the public sector and makes the role of 

private sector only supplementary or complementary to the public sector. This 

must be as well amended and changed at any upcoming amendment.  

5- The Iraqi Law of Trademarks had adopted a set of nontraditional categories of 

trademarks, the fragrance taste and color. The Iraqi legislator was not aware to 

elaborate the prerequisite conditions for the “color” trademarks, and we propose 

these conditions to be annexed to the color trademarks:  

a-the color must not be functional, such as the color of the helmet of engineers or 

other safety gear. 

b-the color must act as a symbol. 

c-the color must have a secondary meaning, the implication of this condition is 

overlapping with the previous condition clearly. 

6- The theory of commercial act as regulated by the law of commerce must be both 

reconceptualized and reregulated within a comprehensive changing process. and 

the proposed change must take these points into consideration: 

a- The inclusive cataloguing method must be discarded and no longer conducted. 

b- Conferring the flexibility over the legislative policy which dominates the 

regulation of commercial acts. This could be reached through the “theory of 

the commercial acts by resemblance” which means to consider the newly 

evolving acts commercial, though they have not been regulated and nominated 

by a legal provision, if they prove to be resembled either in trait or in purpose 

to the commercial acts which have been already mentioned and regulated by 

the law. 

c- The theory of the “hybrid act” or “blended acts” as well must be added to the 

law of commerce, and the best provision is the following (If the act was 

considered commercial for one party to the contract and civil for the other party, 

the commercial law must be applied only to the obligations of the party to whom 

the contract is considered commercial ,and the other party continues governed by 

the civil laws unless the law  provides otherwise). 
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d- The theory of “ancillary” or “supplementary” commercial acts must be added 

to the current regulation of commercial acts in Iraqi law of commerce. This 

leads two advantages, the first it widens the scope of the commercial acts and 

then the applicability of commercial law, and the second is that the adoption of 

this doctrine leads to the application of a uniform legal system on both the 

main act and its ancillary act. 

7-Another urgent need is that the current law of commerce and other private laws must 

be made consistent and harmonious to one another and reconcile each of them to the 

other .In this respect it is not enough to say that the “private restricts the general” is 

ample as the legislative policy is bigger than that and smoothly functioning of the legal 

system can only be made a reality through the unification of the legislative policy that 

dominates the whole commercial legal system. 

 

 

REFERENCES 

First -Holly Quran 

Second-English Books 

1- Brian Z. Tamanaha, A Concise Guide to the Rule of Law, in the book: Gianluigi 

Palombella and Neil Walker (ed.), Relocating The Rule of Law, HART 

Publishing ,Oxford,UK,2009. 

2- Dana Shilling, Essentials of Trademarks and Unfair Competition, Wiley 

Publishing New York USA2002. 

3- Jeremy Waldron, The Dignity of Legislation, Cambridge   University Press, 

Cambridge, UK,1999. 

4- Jeremy Waldron, Law and Disagreement, Oxford University Press, Oxford, UK, 

1999. 

5- Maksymilian Del Mar, Law as Institutional Normative Order: An Introduction , 

in the book: Maksymilian  Del Mar  and Zenon  Bankowski ,Law as Institutional 

Normative Order, Ashgate Publishing Company, Cornwall, UK, 2009. 

6- Michael  Furmston, What is Commercial Law? In the book :Michael Furmston 

and Jason Chuah, Commercial and Consumer Law, Pearson Publications, 

London, UK, 2010. 

7- Michael Singer ,The Legacy of Positivism, Palgrave 

Macmillan,Hampshire,UK,2005,p. 

8- Veronique Champeil Desplats ,Michel Troper , in the book :Enrico Pattaro (ed.)A 

Treatise on Legal Philosophy and General Jurisprudence,vol12( Legal Philosophy 

in The Twentieth Century: The Civil Law World),Springer, Netherlands, 2016.   

                                                                                                                                

Third-Arabic Books 

 

د. حلسً یامىمی، اوقانىن اوذظازی ) دزاطح مقازنح ؿی الأعلٌه اوذظازیح واوعقىد اوذظازیح واوعمىیاخ المصرؿیح  -6

 .9065واوتیىع اودوویح(، منؼىزاخ طامعح طیهان اوـاصح ،حزةیي، اوعساق،



Zanco Journal of Law and Politics                              ISSN-Print:  2079-3901 
 Vol(22), No(Sp), 2024                                                  ISSN-Online: 3005-396X  

 

 2024(، السنة الخاص)، العدد(22)المجلد                                      مجلة زانكو للقانون والسياسة 480
 

،دسطمح منصىز اوقاضی،المۆطظح اوظامعیح 9اوقانىن المدنی  دمىین اوعقد ، طاك ػظذان، المطىه ؿی  -9

 .9008 ةیسوخ، وتنان، وىدزاطاخ واونشر واوذىشیع،

د. ػظین دىؿیق ؿیض الله، اوؼامي ؿی اإلؿلاض،اومذاب اوشاوص،)ئعادج دأهیي المصازؾ واإلؿلاض اودووی( ،  -4

 .9099منؼىزاخ شین اوؼقىقیح، ةیسوخ، وتنان، 

ین دىؿیق ؿیض الله، اوؼامي ؿی اإلؿلاض،اومذاب الأوه)اإلؿلاض واوصىؽ اوىاقی ؿی اوشریعاخ اوعسةیح( د.ػظ -2

    .9099، منؼىزاخ شین اوؼقىقیح ،ةیسوخ ،وتنان،6)دزاطح مقازنح( ،  

،ممذث اوذـظیس وىطتع واونشر،حزةیي، 9د.ػظین دىؿیق ؿیض الله، مظذظداخ قانىن اوشرلاخ اوعساقی،  -5

 .9099اوعساق،

 9064، منؼىزاخ شین اوؼقىقیح ،ةیسوخ وتنان، 6طاوث ةسایم طىیلٌن، اوعلامح اوذظازیح المؼهىزج   -6

،اوعادن وصناعح 6د. عتد المظید اوؼمیم ،المىطص في شرغ اوقانىن المدي/  اوظص  اوثشاي/  حػماً اإلوذصاً.  -7

 .9009اومذاب, اوقاهسج، مصر, 

اوعقىداوذظازیح(، داز  -المذظس -اوذظاز-اوظص الأوه،)الأعلٌه اوذظازیحد.عصیص اوعمیىی، شرغ اوقانىن اوذظازی، -8

 .9005اوشقاؿح وىنشر واوذىشیع، علٌن، الأزدن،

 .                              6998د.عتداوسشاق اوظنهىزی، مصادز اوؼق ؿی اوـقه اإلطلامی،منؼىزاخ اوؼىتی اوؼقىقیح، ةیسوخ ،وتنان، -9

،منؼىزاخ اوؼىتی 6وذنظیم اوقانىنی وىعلامح اوذظازیح،)دزاطح مقازنح(، د.عدنان ػظان ةسانتى، ا -60

 .9069اوؼقىقیح،ةیسوخ،وتنان،

 عىی حدهم ،المراهث اوظیاطیح المعاصرج،مطتعح المعازؾ بمصر،ةدون طنح اوطتع. -66

تح زوطمى ةاوند ،مدؿي ئوی ؿىظـح اوقانىن، دسطمح د.صلاغ اودةاغ  ومساطعح د.حػمد مظىم ،المإطظح اوىطن -69

 .6967وىطتاعح واونشر،ةیسوخ،وتنان،

لسیم ،اوظیاطح اوذشریعیح ؿی اوعساق)دزاطح دطتیقیح ؿی اوذشریعاخ اودطذىزیح(،داز سردً  د. شانا زؤوؾ ػمه -64

 وىطتاعح واونشر،اوظىیلٌنیح، ئقىیم لىزدطذان اوعساق.

 -اوشرلاخ اوذظازیح-اوذظاز – د.مصطـی للٌه طه و وائي حنىز ةندق، حصىه اوقانىن اوذظازی )الأعلٌه اوذظازیح -62

 .9008المىمیح اوصناعیح(، داز اوـمس اوظامعی،الأطمندزیح،مصر،-المؼي اوذظازی

-اوشرلاخ اوذظازیح-المۆطظح اوذظازیح-اوذظاز-)الأعلٌه اوذظازیح  د.مصطـی للٌه طه، حطاطیاخ اوقانىن اوذظازی -65

 .9006تنان،ةیسوخ،و ، منؼىزاخ اوؼىتی اوؼقىقیح،6المىمیح اوصناعیح(،  

 .6986د. منرز اوؼاوی، مراهث اوقانىن،منؼىزاخ  مسلصاوتؼىز اوقانىنیح ةىشازج اوعده ، طمهىزیح اوعساق، -66

 .9066، داز اوشقاؿح وىنشر واوذىشیع، علٌن، الأزدن،9د.منرز اوؼاوی، ؿىظـح اوقانىن،  -67

طتع واونشر الأهىیح، ةؼداد،اوعساق، ،داز او6، اونظسیح اوعامح ، 6د.نىزی طاوتانی، اوقانىن اوذظازی اوعساقی،ض -68

 ةدون طنح اوطتع.

، داز اوطتع واونشر الأهىیح 6اوعامح،   د.نىزی طاوتانی، اوقانىن اوذظازی اوعساقی،اوظص  الأوه  اونظسیه -69

 .6979،ةؼداد،

 

 

Fourth-Thesis and Dissertations 

 

ي واوؼداسح،زطاوح ماطظذیس مقدمح ئوی لىیح عاػىز عشلٌن وعتد اوـذاغ ؿسیدج، متدا طىطان اإلزادج ةین اوذأصی -6

 .9062اوؼقىق اوعىىً اوظیاطیح ةظامعح عتد اوسػمن میسج، ةظایح ، اوظصائس،

 

Fifth-Websites and Links: 

 



Zanco Journal of Law and Politics                              ISSN-Print:  2079-3901 
 Vol(22), No(Sp), 2024                                                  ISSN-Online: 3005-396X  

 

 2024(، السنة الخاص)، العدد(22)المجلد                                      مجلة زانكو للقانون والسياسة 481
 

 د.حػمد اوتاش مؼمد مذىوی، ػلٌیح اوعلامح اوذظازیح المؼهىزج حومترونیا )دزاطح مقازنح(، ةؼص منؼىز ؿی مظىح اوتؼىز -1

 ، مذاغ عىی اوعناوان الأومترونی اوذاوی:                                                                                       755-756،ص.ص9069( ،نیظان 68ح واإلؿذصادیح ،اوعدد )اوقانىنی

<<https://mjle.journals.ekb.eg/article_155742_59a986111ac89efc33f46ad0d9f72834.pdf>

> last accessed (Nov. 26,2023) 

2- Kalliopi Dani, Community Collective Marks: Status, Scope and Rivals in the 

European Signs Landscape, Nomos Verlagsgesellschaft, Baden-Baden, Germany 2014. 

Printed and bound in Germany,2014,p.28.drawn from the following link : 

     <<https://web.archive.org/web/20201103035922id_/https://www.nomos-elibrary.de/ 

10.5771 /9783845256467.pdf  >>  last accessed on  (28-Jan-2024) 

 

Sixth-Laws and Regulations 

 

1- Iraqi Civil Law no. (40) of 1951. 

2- Iraqi Law of Commercial Data and Trademarks no. (21) of 1957 

3- Iraqi Law of Commerce no. (30) of 1984. 

4- Iraqi Law of Companies no. (21) of 1997 

5- Iraqi Law of Regulating the Commercial Agency no. (51) of 2000) 

6- Iraqi Law of Regulating Commercial Agency no. (79) of 2017.  

 

Seventh -Miscellaneous Sources : 

 

      - The Paper of The Worked Reformation of The Legal System) 

     2-An interview with the Professor Dr. Hissein Tofiq Faizulla on the reality and the 

future of the Law of bankruptcy ,dated (Sept.9,2023) 

 

 

 

 دی یاطادانان وە چىازچێىەی یاطا ةاشزگانییەکانی عێساقداطیاطە
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      hiwa.hussein@univsul.edu.iqئیمێي:  

 

  پىؿذه

 

ان وەوە شیادسن لە دەنها هەندێن زێظا وپسەنظیپ ةن ؿساةێذنە طەز چەن پەڕەیەك. ةەڵمى ةەػێىەیەلی گؼذی یاطایەل      

هەمىو یاطایەك گىشازػذە وە چەن مەةەطذێن لە ةەلای یاطادانەزەوە طێگای ةایەؾ ةىوە وگسنگی پێ داون. ئەمە ةۆ هەمىو 

ژینەوەیەن زاطذتر و وزددسە وةەشەقی ئەو یاطایەلان زاطذە ودزوطر ةەڵاً ةۆ یاطا ةاشزگانییەلان لە دەوەزی ئەً دىێ

زاطذیەیان دێدا ةەزطەطذە دەةێر. ةەوەةەزچاوگسدنی ئەو لاخ وطەزدەمەی لە ئەو یاطایانەی دێدا دەزلساوە، چ یاطای ژمازە 

لە ی ةەزلاز وە ئێظذادا چ یاطا ةاشزگانیە دایتەدەلانی دس.ئەً دىێژینەوەیە هەوڵی ئەوەی داوە  6982( ی طاڵی طاڵی 40)

ؿىێندنەوەیەلی شانظذی ةماخ ةۆ ةاةەدی طیاطەدی یاطادانان ی دایتەخ ةەو یاطا ةاشزگانیانە وؿەوظەؿەی ئەو یاطایانەو ةیسو 

هصزی یاطادانەزی عێساقی وەةازەیانەوە وچۆن ئەو هصز وؿەوظەؿەیە ئازاطذەی ئەو یاطایانەیان لسدووە. دەزؿظذنی ئەو هصز 

داخ ةۆ ناطینی سروػذی ئەو یاطایانەو ودا چەن ئەو یاطایانە زەنگدانەوەی دۆؿی ةاشاڕو وؿەوظەؿەیە شیادس یازمەدیلٌن دە

 .ئاةىوزی عیساقن وڕۆڵی دەوڵەخ وەوةازەیەوە چیە
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لێؼەی ئەً وێمۆڵینەوەیە ؿۆی وەهەڵظەنگاندنی  ئەو طیاطەدی یاطادانانەدا دەةینێذەوە لە وەپؼذی یاطا 

چەن لازیگەزن وەطەز ئازاطذەی یاطایەلان وداچەن گىنظاون وەگەڵا زەوػی ئاةىوزی ةاشزگانیەلانەوەیە، ةۆ ئەوەی ةصانین دا

 .عیساقدا ةەوەةەزچاوگسدنی ئەو پێؼهاخ وپێؼمەودنانەی لە وەةىازی یاطای ةاشزگانیدا زوویان داوە

ذەمی یاطایی وە ئەنظامدانی ئەً وێمۆڵینەوەیەدا پؼر ةەطتراوە ةە میذۆدی ػیمازی ودىێژەز دەنها وەچىازچێىەی طیظ

عیساقدا هەطذاوە ةە ػیمسدنەوەی دەق وػىلمەلانی یاطا ةاشزگانیە ةەزلازەلان ةەمەةەطذی گەیؼتن ةە ةەوزدەلازی طیاطەدی 

 .یاطادانان لە وەپؼر ئەو یاطایانەوەن وئازاطذەی ئەو طیاطەدە

لە، وەوانە پێگە وزۆڵی طەزەلی ئەً دىێژینەوەیە گەیؼذۆدە چەن دەزەنظاً وپێؼنیازێمی دایتەخ ةە دەوەزی دىێژینەوە

مەةەطذی ئەً   وئازاطذەلەزی طیاطەدی یاطادانان وەهەمىو یاطایەلاندا. وةەدیازیمساوی وە یاطا ةاشزگانییەلانی طێ

( طاڵی 40دىێژینەوەیە.هەزوەها دەزیـظذىوە لە ئەً طیاطەدی یاطادانانە طیاواشو گۆڕاوە وە نێىان یاطای ةاشزگانی ژمازە )

زەنگدانەوەی طیاطەخ  6982دایتەدەلانی دسدا لە وەطەزدەمێمی یاطادانانی طیاواشدا دەزلساون.ویاطای طاویّ  ویاطا 6982

وهصز وؿەوظەؿەی دەوڵەخ ودەطەڵادی طیاطی ةىوە وە عیساقدا، ةەڵاً یاطا ةاشزگانیە دایتەدەلانی دس شیازدس زەنگدانەوەی 

ە ئەوەی دەزؿظذىوە لە شاڵتىون وهەژمىونی ؿیمسی پۆشەدیڤیصً )اوـمس ةاشاڕ وژینگەی ةاشزگانین. هەزوەها ئەً دىێژینەوەی

اوىچعی( وئەو مەزلەشییەدەی هاوػانی ةىوە ةاڵیان لێؼاوە ةەطەز ةەػێمی شۆزی یاطا ةاشزگانییەلاندا. هەزةۆیە چەندین 

طەزلسدنە وەوانە هەمىازلسدنی ووەیاطا ةاشزگانیە دایتەدەلاندا لەپێىیظذیان ةە چازە 6982لەمىلىزدی هەن وە یاطالەی طاڵی 

طیظذەمی یاطایی لازە ةاشزگانییەلان ,وهەمىازلسدنی طەزچاوەلانی یاطای ةاشزگانی وهەمىازلسدنی هەندێن یاطای ةاشزگانی 

ةۆ ةىوژاندنەوەی لەزدی دایتەخ  6982وەك یاطای هێلٌ ةاشزگانییەلان. هەزوەها هەمىازلسدنی یاطای طاویً 

 .ؼەنگانەی ئەو لەزدەوةەزطەطذەلسدنی زۆڵی پێ

مەةەطذی ئەً دىێژینەوەیە دەزةـاخ   ئەً دىێژینەوەیە طەؿذی وەطەز ئەوەغ لسدۆدەوە لە سروػذی گؼذی یاطالانی طێ

ودیازی ةماخ داچەن پێؼمەودىو یادوالەودىون.هەزوەها ئەوەی دیازیمسدووە داچەن گىنظاو وهاوػانن وەگەڵ پێؼمەودنە 

 .ییەلاندا لەلازیگەزیی ؿۆیان هەةىوە وەطەز طیظذەمی یاطایی عیساقؿێسا وةەزةڵاوە ئاةىوزی ویاطا

 .کىیىە وػە: طیاطەدی یاطادانان، یاطا ةاشزگانییەکان، عێساق

 

 اوظٌاطح اوذشرًعٌح في طٌاق اوقىانين اوذظازًح اوعساقٌح
 

 هٌىا علً ػظين د.

 اوعساق   -ظىٌلٌنٌحاو، لىٌح قانىن،  طامعح اوظىٌلٌنٌح

      hiwa.hussein@univsul.edu.iq: ومتروي/اوبرید الا 

 

 المىـص

ان مؼاووح ؿهم اي قانىن واوىقىؾ على مضمىنه واوذعسؾ على طىهسه لادذظنى ةاوىظى  الى دزاطح اونصىص               

ص عمٌقاً وىذىصي الى اوؼاًاخ والمسامٍ اوذشرًعٌح اوذٍ ػسص والاػماً اوذٍ ًظظدها اوقانىن ؿؼظث، ةي ًظث ان نؼى 

المشرع على دضمٌنها في قانىنه وكي ًمىن اوقانىن مظظداً وها ومعبراً عنها ةصىزج دقٌقح ومن منطىق ػائي ةاعذتاز ان 

وها ولاطٌلٌ في ئطاز  اوقىانين ما هٍ ئلاّ وطائي وحدواخ وذؼقٌق ػاًاخ معٌنح ما شرع المشرع قانىنه ئلاّ وكي ًمىن مؼققاً 

اوـىظـح اوقانىنٌح اوىضعٌح اوذٍ دىلي حهمٌح ئطذشنائٌح ولتيرج لآوٌح اوذشرًع ودوزها المذمٌص في دظظٌد ػاًاخ ومقاصد 

المشرع من قىانٌنه. واوؼقٌقح هٍ حن هرا الأمس وٌع مقذصرا على اوقىانين مىضىعح اوتؼص في ئطاز هره اوىزقح اوعىمٌح 

ها على طمٌع اوقىانين ةدون ئطذشنا ، وومن اوقىانين اوذظازًح اوذٍ دىور هره اوىزقح اوتؼشٌح دزاطذها ةي ئنه ًصؽ دعمٌم

دذمٌص ةـصىصٌح ومٌصج معٌنح نظمذا عن ان المشرع اوعساقٍ قد حوور عناًح ؿاصح وىظٌـح اوقانىن اوذظازي وازاد وه ان ًأتي 

 اونظاً اوقانىي/ اوعساقٍ وـترج م  دمن ةاوقصيرج، ؿظا خ ةصٌؼح معٌنح دذـق مع اوـىظـح اوىضعٌح اوذٍ هٌمنر على

 اوظٌاطح اوذشرًعٌح ةصىزج معٌنح دذمٌص ةـصىصٌح ذادٌح معٌنح.
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ان مؼمىح اوتؼص دذمشي في دقٌٌم اوظٌاطح اوذشرًعٌح اوذٍ دهٌمن على اوقىانين اوذظازًح اوعساقٌح مىضىع اوتؼص وذون من 

انين وحػمامها ومدي مىائمذها ولإقذصاد اوعساقٍ واوذطىزاخ اوقانىنٌح اوذظازًح اوذٍ حطي معسؿح مدي دأسيرها على دىن اوقى 

 ػهدها اوعساق.

وفي ئعداد هرا اوتؼص دم ئعذلٌد المنهع اوذؼىٌلً وذون ةاإلقذصاز على اوقىانين اوعساقٌح ذاخ اوصىح بمىضىع اوتؼص ، 

 ًعٌح ودأسيرها على حػماً دىن اوقىانين ومتىؽ دأسيرها عىٌها.ةذمؼٌصها ودؼىٌىها من حطي اوىصىه ئلى ملامؽ اوظٌاطح اوذشر

دىصي اوتؼص الى عدج نذائع  ودىصٌاخ .دأتي في مقدمذها ػقٌقح اودوز المؼىزي واوظىهسي وىظٌاطح اوذشرًعٌح واودوز 

 6982( وظنح 40)اوسئٌع اوري دىعته هره اوظٌاطح في ئطاز اوقىانين اوذظازًح اوعساقٌح ،بما ؿٌها قانىن اوذظازج زقم 

دهٌمن عىٌه ؿىظـح اودووح واونظَاً  6982واوقىانين اوذظازًح اوـاصح. في هرا اوظٌاق لاةد من اوقىه ان قانىن عاً 

اوظٌاسي وؿىظـذه،  ةٌنلٌ نظد ان اوقىانين اوذظازًح اوـاصح هٍ حلثر ئنـذاػا على ئقذصاد اوظىق واوتٌئح اوذظازًح. وفي هرا 

ا ًؼمىه من ملامؽ المسلصًح على قظم لتير من اوقىانين ان اوـمس اوىضعٍ قد هٌمن ،بم اوظٌاق لاةد من اوقىه

اوذظازًح.ئضاؿح الى ذون ؿان هناك اوعدًد من المشاوث واونىاقص دعتري اوقىانين اوذظازًح اوعساقٌح منها ماًذعىق ةاونظاً 

وقد دىصي اوتؼص ئلى اوقانىن وىعمي اوذظازي، ودسدٌث مصادز قانىن اوذظازج, ومنها ما ًذعىق ةقانىن اوعلاماخ اوذظازًح. 

 ضروزج دعدًي حػماً قانىن اوذظازج وٌظظد ةصىزج ؿعاوح اودوز اوسًادي وىقطاع اوـاص في اونؼا  اوذظازي.

وحؿيرا ؿان اوتؼص قد زلص على اوطتٌعح اوعامح وىقىانين اوذظازًح مىضىع اوتؼص ومدي لىنها مذطىزج اً مذـىـح          

المظذظداخ واوذطىزاخ اوذظازًح اوذٍ حسسخ ةصىزج ؿعاوح على اونظاً اوقانىي/ واإلقذصاد  ومدي لىنها قــادزج عــلى مىالتح

 اوعساقٌين .

 اوعساق     –اوقىانين اوذظازًح  -اومىلٌخ المـذاػٌح : اوظٌاطح اوذشرًعٌح


